COURT OF COMMON PLEAS
Trial Division
Room 236 City Hall
Philadelphia, PA 19107
2165-686-7324
Fax; 215-686-7482

DATE: 6/7/2010

TO: TIAISON CQUNSEL:
HOWARD M. KLEIN, ESQ 215-864-0068
FREIWALD —215-875-8575
CARL A.SOLANO/ SAMUEL W. SILVER/NILAM A. SANGHVI-215-751-2205

FROM: HON’ORABLE ALLAN L. TERESHKO

i
RE: BRANHAM VS. ROHM and HAAS CO.,, et al
MAY TERM, 2006, NO 3590 ( LEAD CASE)
SUPq‘mIOR COURT #1161 EDA 2010
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ATTACHED FIND OPINION TO THE APPEAL TAKEN IN THE ABOVE MATTER.
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Joanne Branham, etc. ; IN THE SUPERIOR COURT OF
' PENNSYLVANIA

V. : (C.P. Phila. Cnty. No. 3590
: May Term, 2006)

: No. 1161 EDA 2010
Rohm and Harﬁas Company, et al. : Filed: May 13 , 2010

Upon consideration of appellee’s emergency application to
expedite briefing and argument and appellant’s answer, it is hereby
ORDERED:

1. Appellee’s application is GRANTED. The trial court is
dir'ec'rrted to complete its opinion regarding the order of April
26, 2010 and transmit the certified record in this matter to
this T:ourt on or before June 7, 2010;

2. Upc:l receipt of the certified record in this matter, the
Prothonotary of this Court is directed to establish an
expedited briefing schedule, i.e., 20 days for the filing of
appellant’s brief, 15 days for the filing of appellee’s brief, 7
dayq for the filing of reply briefs;

| . o

3. Upon the filing of all briefs, the Prothonaotary of this Court is

directed to list this matter for argument before the first
available panel sitting in Philadelphia.

Per Curiam

(True copy from record)
ATTEST: f

Chrt

Charlss E. O'Connor, I
Deputy Prothonotary |
SUPERIOR COURT QF PA.
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i . THE FIRST JUDICIAL DISIRICT OF PENNSYLVANIA, PHILADELPHIA COUNTY
o : IN THE COURT OF COMMON PLEAS

" JOANNE BRANHAM, Individually :  CIVIL TRIAL DIVISION
" And as the Administratrix of the Estate of

" FRANKLIN DELANO BRANHAM

. i MAY TERM, 2006

No. 3590
VS.

. Superior Court # 1161 EDA 2010
. ROHM AND HAAS COMPANY, ct al

o

. LONERGAN

Appellant, non-party Dow Chemical Company (hereinafter Dow), appeals this

Court’s F'mdi?gs and Order dated April 26, 2010, denying its Motion to Quash the
E,Subpoena of ]Flamnff Joanne Branham, individually and as Administratrix of the Estate
~ of Franklin BLanham (hereinafter Branham) to compel the appearance of a Dow corporate
- designee for the purpose of securing trial testimony on the issue of how certain
: epidemiologigal studies were conducled.
FACTUAL BACKGROUND
“This is ane of 30 individual actions involving ¢laims that chemical contamination

l
from a chemicals manufacturing facility in Northern Illinois caused brain cancers and

‘brain tumors.in residents of a small, lakeside community approximately one (1) mile
; I'!away. Mr. Bragham was one of three next-door neighbors diagnosed with a rare form of
L

Hbrain cancerin the same year. He died in 2004, As with the other individual plaintiffs,

l ) . .
1 Plaintiff, in this case, claims that Mr. Branham’s brain cancer was caused by exposure to

i
vinyl chloride, which is a human carcinogen, and that this exposure came about through

|
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‘1 contaminated groundwater and air.

The cases arc pending in Philadelphia County Court of Common Pleas becanse

Rohm and Haas Chemical Company (Rohm and Haas) is headquartered in Philadelphia.

. “The chemical plant in [llinois was owned and operated by Morton Chemical Company

- (Morton) during the 1950s through 1999, when Morton was acquired by Rohm and

: ‘Haas. Rohm and Haas, in turn was acquired by Dow in April 2009. The first eight (8)

‘cases filed were consolidated by this Court and the Branham case was designated the lead

: case. Mr. Branham’s ¢ase is schedule for trial to commence on June 7, 2010,

The dispute that leads to this appeal involves Plaintiff’s March 3, 2010 service of

. a subpoena on Dow’s statutory agent in Pennsylvania purporting 1o compel Dow to

 designate one or more witnesses 10 give a videotaped testimony on May 13, 2010 for use

. at tial in this case on the subjects of cancer research epidemiology stidies (Mundt Study)

: :in which Dow, Union Carbide Carporation (UCC) and a dozen or more other U.S.

.manufacturcrs of poly vinyl chloride plastic and vinyl chloride monomer participated in
.the 1970s, 1980s and 1990s. On March 26, 2010 Dow filed its Motion to Quash the
‘Subpoena arguing, inter alia, that this Cowrt lacks personal jurisdiction over DOW to
enforce the subpoena. (Dow Motion to Quash, Control # 10033269, pgs. 3-10).

On April 15, 2010, Plaintiff filed her Response and Dow filed a Reply on April

1123, 2010.

. On April 26, 2010, this Court entered its Findings and Order, which addressed
1
‘this issue in addition 1o other issues. (Attached hereto as Exhibit A). This Court denied

Dow’s Motion to Quash the Subpoena. A corrective entry Order was entered on May 3,

2010.
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On April 29, 2010, Dow filed its Appeal (v the Superior Court and an Application

i

'  fur Biergency Relicf requesting a stay of the this Court's April 26, 2010 Findings and

Order pending disposition of this appeal. Plaintiff/Appellee filed a Motion to Quash the

' Appeal, which was subsequently denied on May 11, E?.010 and Dow’s Application for

" Emergency Stay was granted. In addition, an Application to Expedite was filed by

Plaintiff and granted by the Superior Court by Order dated May 13, 2010. Dow

-subsequently issued its Statement of Errors Complained of on Appeal pursuant to

PaR.A.P. 1925(b). The issue to be addressed on appeal is:

Whether this Court abused its discretion in granting
denying Dow’s Motion to Quash the Subpoena to compel a
Dow corporate designee for the purpose of securing trial
testimony on the issue of how certain epidemiological
studies were conducted. ‘;

LEGAL ANALYSIS
On review of a challenge to the disposition of a motion to quash a subpoena, our
.'Superior Court has stated:

Whether a subpoena shall be enforced rests in the judicial
discretion of the courr. We will not disturb a discretionary
ruling of a [trial] court unless the record demonstrates an
abusc of the court's discretion. So long as there is evidence
which supports the [trial] court's decision, it will be
affirmed. We may not substitute our judgment of the
evidence for that of the [trial] court.

Slusaw v. Hoffman, 861 A.2d 269, 272-273; 2004 PA Super 354 (2004) (citing In re

‘Subpoena No. 22, 709 A.2d 385, 387 (Pa. Super. 1998).

B!

! 1 On March 3, 2010, Plaintiff issucd and served a subpoena on Dow. (Plaintiff’s

!I'Mcmorandum of Law in Opposition to Dow’s Metion to Quash, pg. 3). The subpoena

t \compelled the appearance of a corporate designee to testify about certain Dow vinyl

ichloride workers who died of brain cancer but were never reported to Dr. Kenneth Mundt
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| jor any of the ofher epidemiologists, who studied the vinyl chloride industry-wide cohort.

i. (Epidemiologiical Study of Meu Employed in the Vinyl Chloride Indusiry between 1942
11 .

l ‘and 1972, Finzfxl Report). The industry-wide vinyl chloride study included three (3) Dow
?plants. (Plain\fiﬁ’s Memorandurn of Law in Oppositié)n to Dow’s Motion to Quash, pg.
DN

¥ .

' 1 Accor&ing to the documents collected by Plaixzniff, Dow plant personnel collected
:'the cohort inf(i)rmation and determined who met the ix}:lclusion ¢riteria for the study and
%reported that iinfOrmation back to the study investigaté)rs. 1d. Plaintiff contends thar,
E,through discovery and a review of publicly available documents, there is a substantial

" rrecord showir.;g that the Dow plants failed 10 report a number of cases of brain cancer to

l‘ Dr. Mundt, wiﬁch resulted in underestimating the association between viuyl chloride

| exposure and ébmiu cancer. Id. at pg. 4. Plaintiff’s subpoena seeks trial testimony

‘relating to the? three Dow plants and the information provided, and not provided, to Dr.

. 'Mundt and otilcr epidemiologists.

‘ Dow ziargues that the subpoena to compel the trial testimony of a Dow corporate
_designee shoéxld be quashed. Dow cites the following reasons in support of its argument:
1) Dow is noé a resident of the Commonwealth and therefore the subpoena cannot be

: .enforced; 2) the subpoena seeks expert testimony and is unduly burdensome on Dow; 3)
:' the subpoenﬁ seeks the disclosure of confidential employee records and health

': ;infomation. | (Dow Motion fo Quash, Control # 10033269, pgs. 3-10).

|1 ,

i First, Dow argues that it is not subject (o Pennsylvania’s subpoena power because

it is not a resident of Pennsylvania. (Dow Reply Memorandum in Further Support of

Motion to Quash, pg. 1). Dow argues that 2 corporation’s “residence” is exclusively the
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state in which it is incorporated which is Delaware. Id.

;
i

By deﬁ_,nition, the residence of a carporation is defined as “the place where a

. corporation orjother enterprise does business or is registered to do business.” Black’s
: |

Law T)ictionzmiy, (8™ ed. 2004). Pennsylvania courts have held that a corporation or

_ person may be a resident of many states becanse “a domicile and a residence are not

. |
" interchangeable terms.” Springfield Township v. Kim, 792 A.2d 717, 723; 2002 Pa.

Commw. LE}{IIS 101 (2002) (citing Jn re Du Puy's Esiare, 373 Pa. 423, 427, 96 A2d318
(1953)). In Pénnsylvania, the distinction between domicile and residence is that
residence is a %question of physical fact, while domicile is a matter of intention. Id. (citing
Greenweood v% Hildebrand, 357 Pa.Super. 253, 515 A.2d 963, 965 (1986)); see also
Robinson v, Robinson, 362 Pa. 554, 559, 67 A.2d 273,275 (1949).

To detierrninc wliether a corporation is a resident, the Court must look at the
corporation’séactivities within the Commonwealth.

According to 42 Pa.C.S.A. §5301(a) and §5301(a)(2)(iii) as it

applies to corporations states: ‘
' The existence of any of the following relationships between

a person and this Commonwealth shall constitute a
sufficient basis of jurisdiction to cnable the tribunals of this
. Commonwealth to exercise general personal jurisdiction
i over such person, or his personal representative in the case
~ of an individual, and to enable such tribunals to render
. personal orders against such person or representative:

(2)(2)(iii) The carrying on of a continuous and systematic
. part of its general business within this Commonwealth.

¥ According to 42 Pa.C.S.A. §5301(a)(2)(iii), the carrying on of a continuous and

13
R

'. !systematiu pat of its gencral business within this Commonwealth provides the Courts

| l,with sufficient jurisdiction to exercise general personal jurisdiction over a person to

1
t

wn
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“enable a tnbunal to render personal orders against such person.” Thus, if Dow is [vuud
.j'to demonstraté a “continuous and systemic part of its gencral business” within the

‘Commonwecalth, then the Court has jurisdiction over Dow as 2 resident of Pennsylvania.
4 The evidence that Dow is a resident of Pennsylvania is overwhelming and thus
; Isubjects itself to this Court’s jurisdiction pursuant to §5301 and its power to “render

f ‘personal ordex%s“ or enforce subpoenas. Dow has corporate offices, corporate officers,

I 'employees ancli plants in the Commonwealth. Dow occupies a large corporate office
bmldmg located in Philadelphia, Pennsylvania, along with having corporate officers and

‘ 1ts Executive Leadersh1p Corrmittee there as well. (Plaintiff’s Memorandum of Law in
Oppos1t10n to'Dow s Motion to Quash Subpoena, pg. 8).

The cqselaw cited by Dow in support of quashing the subpoena is dissimilar to the
situation in thhs case. The vourts in cach of the cases mentioned by Dow in its motion
Einvolvcd a fOl;Cign corporation or person being subpoenaed and essentially neither had

: any presence éwithin the commonwealth other than that of a registered agent. The lack of

| iin—state preseiﬁce rendered them a non-resident and outside the power of the Court. See

. :Syngema Crc;p Protection, Inc. v. Monsato Co., 908 So.2d 121, 124 (Miss. 2005);

: 'Phillips Perroleum Co. v. OKC Ltd. Partnership, 634 So.2d 1186 (La. 1994); Inre
Nanonal Contract Poultry Growers’ Ass'n, 771 S0.2d 466 (Ala. 2000); AARP v.

: American Famzly Prepaid Legal Corp., Inc.,2007 WL 2570841 (N.C.Super. 2007).

i Although Dow does cite one Pennsylvania case in its argument where a subpocua
\was quashed, Simon v. Simon, 6 PaD.&C. 3d 196 (CCP Phila. Cty. 1977), the case was
'Jetermined prior Ww enactment of §5301 and involved a non-resident, In fact, the statute

that the trial %Court relied on in Simon to quash the subpoena specifically stated that the
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i Court’s juﬂsdictional powers were limited to “any writ or process.” 1d. at 199-200, citing

I

1:12 P.S. §297. Ab noted above, §5301 has no such limitation and allows a court to “render

i
]

|
|
|

!;personal Ordeljs,” which include subpoenas. Additionally, the subpoenaed party in Simon
:.was in Florida? and not a resident of Pennsylvania, making it easily distinguishable from
‘Dow’s circumistance here.
As staii;ed in this Court’s Findings and Order, Dow’s argument that it is not subject
" to the Subpocina power of this Commonwealth is misplaced because it succeeded to the

_prominent coxfporate presence in Pennsylvania of Rohm and Haas when acquired by Dow

" .and, therefore, maintains residency in the Commonwealth. (April 26, 2010 Findings and

j ';Ordcr, pPE. 1).! Thus, although Dow may be headquartered in Delaware, it is a resident of
; iPennsylvania ifor purposes of the Court’s power 10 “render personal orders” such as

_ subpoenas.
: i

For ptilrposes of argument, were this Court 1o assume that Dow was a defendant in
;this case, it 1sl clear that Dow would not only be subject to the jurisdiction of this Court as
stated above, ibut also the venue of Philadelphia County for service purposes because
Dow regularly conducts business in this county.

Pennsylvania Rule of Civil Procedure 2179 states in relevant part:

| [A] personal action against a corporation or similar entity
may be brought in and oaly in:

(1) the county where its registered office or principal
place of business is located;

(2) a county where it regularly conducts business;

(3) the county where the cause of action arose; [or]

(4) a county where a transaction or occurrence took place
out of which the cause of action arose.. ..

Pa. R. Civ. P. 2179(a).

ANUHSTNT |
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*In determining whether venue in an action against a corporation is proper on the
|
i
) | . e " ' .
i ground that the corporate defendant regularly conducts business in the county in which it

s sued, we m\;xst focus on the nature of the acts the corporate defendant allegedly

! performs in th;at county.” Battuello v. Camelback Ski Corp., 598 A.2d 1027, 1029 (Pa.
%

Super Ct. 1991) More specxﬁcally, whether a company “regularly conducts business™ in
;a particular cqunty must be assessed both as to the “quality” and “quantity” of business

" contacts the cc;>mpany has with that county. In Purcell v. Bryn Mawr Hospital, 579 A.2d

1282 (Pa. 1990), the Pennsylvania Supreme Court elaborated upon the standard:

Ly _“A single act is not enough,” while “each case must depend
! “on its own facts.” “Quality of act” means “those directly,
: | furthering or essential to, corporate objects; they do not
' include incidental acts.” Quantity means those acts which
. are “so continuous and sufficient to be yencral or habitual.”
' In combined form . . . the acts of the c0rporation must be
dlstmguuhed thosc in “aid of @ main purpose” are
i collateral and incidental, while “those necessary to its
' existence” are “direct.”

Id. at 1285 (citations omitted)(quoting Shambe v. Delaware and Hudson RR. Co. 135 A.
755 (Pa. 192’})).

Dow’;s corporate presence is undeniably within the Commonwealth of
:Pennsylvania: and in Philadelphia County because of its large corporate office located at
100 Indepenx:iencc Mall West, Philadelphia, Pennsylvania. Dow regularly and
continuously conducts business at this address as corporate officers and executive

| Zcommittees aire housed here and peril'orm business activities here.
i i In light of this Court's analysis un jurisdiction and venuc and Dow’s obvious
i‘ ILUerJ. ate presence located therein, the law would not intend such a ridiculous result as

having such & corporation subject to service of process in this Commonwealth and

|
by
‘.
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‘
i County, but né)t to subject to our subpoena powers. Thus, it is clear that the
H ! ;
| Commonwealth of Pennsylvania and Philadelphia County have subpocua pawer over

! Dow, ]

l
|
I
|
:
|
g

Dow next argues that this Court is bound by the previous ruling of the Michigan
o !

t

| ' Courts. which previously held “that it would be inappropriately burdensome to require a

‘
4

g i,non-party suclh as TDCC [Dow] to identify, assemble, and produce voluminous
documentatioh of TDCC’s contributions to vinyl chloride research spanning several

1 decades....” (Dow’s Memorandum in Support of Motion to Quash, pg. 13). Dow also
!Iargues that Pfaintift‘s subpoena is burdensome and should be quashed because it calls for
E‘gexpert testimc%my. d. at pg. 14). Dow’s argument is not persuasive. Dow’s argument

r

Erelies upon fajcts that are not the facts in this case.
| Plainéiff clearly states that its subpuenu seeks only fact testimony, not discovery
‘ .Eor documt:nlbi frum Dow. (Plaintiffs Memorandum of Law in Opposition to Dow’s
‘Motion to Ql.ilash Subpoena, pg. 8). The Michigan Court was faced with a discernible

| iissuc involviélg the production of discovery to Plaintiff regarding any and all
:communicatiéons and documents, written or electronic between Dow and several other
%entities fromian extensive range of dates, some dating as far back as 1950 1o the present.
;:!((Dow’s Meﬁorandm in Support of Motion to Quash, Exhibit 4). The Michigan Court
Efound the assembly and production of this documentation to be burdensome, bur did not

i;ﬁnd the sam;e as to any testimony. Therefore the holding of the Michigan Courts in not

v

N : . . . .
 iapplicable i this case, as Plaintiff seeks the factual testimony regarding Dow’s reasons

i
| }for reporting some, but not all, of the known Lrain cancers at three of their plants to Dr.

1Mundt, who was studying the incidence of brain cancer among vinyl chloride workers.
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o |
'+ Plaintiff”s requests are much more specific and narrower in scope e the Michigan case

I |
‘~ 'iand, therefore,:are easily distinguishable. Plaintiff’s subpoena for trial testimony is also

‘highly relevant to proving or disproving causation as to the ultimate iscue in the case.

Acmrding to Pa.R.E. 402, evidence is considered relevant if it logically tends to

establish a ma%erial fact in the case, tends to make the fact at issue more or less probable,

‘or supports a reasonable inference or presumption regarding the existence of a material

E lfact. Gemstar Corp. v. Department of Environmental Protection, 726 A.2d 1120

' :(Pa.melth. 1;999). If the testimony of a witness is relevant to the elements to be

: ;proven, then the testimonial evidence must be permitted, unless otherwise excluded.

' :Carpenter V. }%Pleasant, 759 A.2d 411, 414-415 (Pa. Cmwlth 2000). Any competent
‘witness may Be compelled to testity in any civil matter so long as the wilness has
‘personal knovirledge of a relevant matter. Fa.R.E. 601, 602. The customary method of

compelling the attendance of a witness is by means of a subpoena. Pa.R.C.P, 234.1(a).
Rule 23 4.1(a)% allows a party to request for the issuance of a subpoena, “commanding a

person to attend and testify ar a particular time and place.” The subpoena may only be

. used to command a person to atiend either ata trial or at the taking of deposition.

. Pa.R.C.P. 234.1(b), If the witness is not testifying as an expert, the witness testimony in

. the form of opinions or inferences is limited to those rationally based on the perception of

 the witness and helpful to a clear understanding of the witness’s testimony or the
 determination of a fact in issue. Carpenter, 759 A.2d at 415.

: The factual testimony Plaintff sought by way of subpoena is extremely relevant
I

! !to whether Mr. Branham’s brain cancer was caused by exposure to vinyl chloride from

Rohm and Haas contaminating groundwater and air where he lived. Plaintiff issued this

10
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